RESOLUTION NO. 4515

A RESOLUTION OF THE COMMON COUNCIL OF THE TOWN
OF GILBERT, ARIZONA, DECLARING AS A PUBLIC
RECORD THAT CERTAIN DOCUMENT FILED WITH THE
TOWN CLERK AND ENTITLED "THE 2025 USE TAX
AMENDMENTS TO THE TAX CODE OF THE TOWN OF
GILBERT".

NOW, THEREFORE, BE IT RESOLVED by the Mayor and Common Council of
the Town of Gilbert, Arizona:

THAT certain document entitled "THE 2025 USE TAX AMENDMENTS TO THE
TAX CODE OF THE TOWN OF GILBERT", three copies of which are on file in the office of the
Town Clerk, is hereby declared to be a public record, and said copies are ordered to remain on file
with the Town Clerk.

PASSED AND ADOPTED BY THE COMMON COUNCIL OF THE TOWN OF
GILBERT, ARIZONA THIS 22ND DAY OF OCTOBER, 2024.

%%R

Bri ge Peterson Mayor

ATTM\—

ChaW, TBn Clerk

APPROVED AS TO BEORM:

//L\JW'Y‘-’”—"

C imstopher Ww. Paérne thwn Attorney
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I hereby certify the above foregoing Resolution No. 4515 was duly passed by the Council of the

Town of Gilbert, Arizona, at a regular meeting held on October 22nd, 2024, and that quorum was
present thereat and that the vote thereon was 7 ayesand _© naysand © abstentions. ©

Council members were absent or excused. [\‘ L\/
ChavMown Clerk

The following exhibits are attached hereto and incorporated herein:
1. Exhibit A — Town Code




Section I. Town Tax Code Section 58-270 is amended as follows, with an effective date

of January 1, 2025.

Sec. 58-270. Exclusion of gross income of persons deemed not engaged in business.

(a)

(b)

(©

For the purposes of this Section, the following definitions shall apply:

(1)

)

€)

(4)

©)

"Federally Exempt Organization" means an organization which has received a
determination of exemption, or qualifies for such exemption, under 26 U.S.C.
Section 501(c) and rules and regulations of the Commissioner of Internal Revenue
pertaining to same, but not including a "governmental entity", "non-licensed
business", or "public educational entity".

"Governmental Entity" means the Federal Government, the State of Arizona, any
other state, or any political subdivision, department, or agency of any of the
foregoing; provided further that persons contracting with such a governmental
entity to operate any part of a governmentally adopted and controlled program to
provide urban mass transportation shall be deemed a governmental entity in all
activities such person performs when engaged in said contract.

"Non-Licensed Business" means any person conducting any business activity for
gain or profit, whether or not actually realized, which person is not required to be
licensed for the conduct or transaction of activities subject to the tax imposed under
this Chapter.

"Proprietary Club" means any club which has qualified or would otherwise qualify
as an exempt club under the provisions of 26 U.S.C. Section 501(c)(7), (8), and (9),
notwithstanding the fact that some or all of the members may own a proprietary
interest in the property and assets of the club.

"Public Educational Entity" means any educational entity operated pursuant to any
provisions of Title 15, Arizona Revised Statutes.

Transactions which, if conducted by any other person, would produce gross income subject
to tax under this Chapter shall not be subject to the imposition of such tax if conducted
entirely by a public educational entity; governmental entity, except "proprietary activities"
of municipalities as provided by Regulation; or non-licensed business.

Transactions which, if conducted by any other person, would produce gross income subject
to the tax under this Chapter shall not be subject to the imposition of such tax if conducted
entirely by a federally exempt organization or proprietary club with the following
exceptions:

(D

Transactions involving proprietary clubs and organizations exempt under 26 U.S.C.
Section 501(c)(7), (8), and (9), where the gross revenue of the activity received



(d)

()

®

from persons other than members and bona fide guests of members is in an amount
in excess of fifteen percent (15%) of total gross revenue, as prescribed by
Regulation. In the event this fifteen percent (15%) limit is exceeded, the entire gross
income of such entity shall be subject to the applicable tax.

(2) Gross income from unrelated business income as that term is defined in 26 U.S.C.
Section 512, including all statutory definitions and determinations, the rules and
regulations of the Commissioner of Internal Revenue, and his administrative
interpretations and guidelines.

?3) (Reserved).

Except as may be provided elsewhere in this Chapter, transactions where customers are
exempt organizations, proprietary clubs, public educational entities, governmental entities,
or non-licensed businesses shall be deemed taxable transactions for the purpose of the
imposition of taxes under this Chapter, notwithstanding that property so acquired may in
fact be resold or leased by the acquiring person to others. In the case of sales, rentals, leases,
or licenses to proprietary clubs or exempt organizations, the vendor may be relieved from
the responsibility for reporting and paying tax on such income only by obtaining from its
vendee a verified statement that includes:

(D a statement that when the property so acquired is resold, rented, leased, or licensed,
that the otherwise exempt vendee chooses, or is required, to pay Town Privilege
Tax or an equivalent excise tax on its gross income from such transactions and does
in fact file returns on same; and

(2) the Privilege License number of the otherwise exempt vendee; and
3) such other information as the Tax Collector may require.

Franchisees or concessionaires operating businesses for or on behalf of any exempt
organization, governmental entity, public educational entity, proprietary club, or non-
licensed business shall not be considered to be such an exempt organization, club, entity,
or non-licensed business, but shall be deemed to be a taxpayer subject to the provisions of
this Chapter, except as provided in the definition of governmental entity, regarding urban
mass transit.

In any case, if a federally exempt organization, proprietary club, or non-licensed business
rents, leases, licenses, or purchases any tangible personal property for its own storage or
use, and no Town Privilege or Use Tax or equivalent excise tax has been paid on such
transaction, said organization, club, or business shall be liable for the Use Tax upon such
acquisitions or use of such property.

Section 1. Town Tax Code Section 58-300 is amended as follows, with an effective
date of January 1, 2025.




Sec. 58-300. Licensing requirements.

(2)

(b)

The following persons shall make application to the Tax Collector for a Transaction
Privilege and Use Tax License and no person shall engage or continue in business
or engage in such activities until he shall have such a license:

(1)

2

3)

Every person engaging or continuing in business activities within the Town
upon which a Transaction Privilege Tax is imposed by this Chapter.

Every person engaging or continuing in business within the city or town and
storing or using tangible personal property in this municipality upon which
a Use Tax is imposed by this Chapter.

(Reserved)

For the purpose of determining whether a Transaction Privilege and Use Tax
License is required, a person shall be deemed to be "engaging or continuing in
business" within the Town if:

(1)

2)

€)

“4)

engaging in any activity as a principal or broker, the gross receipts of which
may be subject to Transaction Privilege Tax under Article IV of this
Chapter, or

maintaining within the Town directly, or if a corporation by a subsidiary,
an office, distribution house, sales house, warehouse or other place of
business; maintaining within the Town directly, or if a corporation by a
subsidiary, any real or tangible personal property; or having any agent or
other representative operating within the Town under the authority of such
person, or if a corporation by a subsidiary, irrespective of whether such
place of business, property, or agent or other representative is located here
permanently or temporarily, or

soliciting sales, orders, contracts, leases, and other similar forms of business
relationships, within the Town from customers, consumers, or users located
within the Town , by means of salesmen, solicitors, agents, representatives,
brokers, and other similar agents or by means of catalogs or other
advertising, whether such orders are received or accepted within or without
this Town .

A person shall also be deemed to be "engaging or continuing in business" if
engaging in any activity subject to Use Tax under Article VI of this Chapter
for business purposes. Individuals who acquire items subject to Use Tax for
their own personal use or their family's personal use are not required to
obtain a license.




(©

(d)

(e)

®

() (Reserved)

A person engaging in more than one activity subject to Transaction Privilege Tax
at any one business location is not required to obtain a separate license for each
activity, provided that, at the time such person makes application for a license, he
shall list on such application each category of activity in which he is engaged.

The licensee shall inform the Tax Collector of any changes in his business
activities, location, or mailing address within thirty (30) days.

Limitation. The issuance of a Transaction Privilege and Use Tax License by the
Tax Collector shall in no way be construed as permission to operate a business
activity in violation of any other law or regulation to which such activity may be
subject.

Casual activity. For the purposes of this Chapter, individuals engaging in a “casual
activity or sale” are not subject to the license requirements imposed under this
Article provided that they are only engaged in private sales activities, such as the
sale of a personal automobile or garage sale, on no more than three separate
occasions during any calendar year.

Section III. Town Tax Code Section 58-415 is amended as follows, with an effective

date of January 1, 2025.

Sec. 58-415. Construction Contracting: Construction Contractors.

(2)

The tax rate shall be at an amount equal to two percent (2%) of the gross income
from the business upon every construction contractor engaging or continuing in the
business activity of construction contracting within the City.

(1) However, gross income from construction contracting shall not include
charges related to groundwater measuring devices required by A.R.S.
Section 45-604.

2) (Reserved)

3) Gross income from construction contracting shall not include gross income
from the sale of manufactured buildings taxable under Section 58-427.

4) For taxable periods beginning from and after July 1, 2008, the portion of
gross proceeds of sales or gross income attributable to the actual direct costs
of providing architectural or engineering services that are incorporated in a
contract is not subject to tax under this Section. For the purposes of this
subsection, "direct costs" means the portion of the actual costs that are
directly expended in providing architectural or engineering services.



(b) Deductions and exemptions.

(1)

)

()

(4)

©)

Gross income derived from acting as a "subcontractor" shall be exempt from
the tax imposed by this Section.

All construction contracting gross income subject to the tax and not
deductible herein shall be allowed a deduction of thirty-five percent (35%).

The gross proceeds of sales or gross income attributable to the purchase of
machinery, equipment or other tangible personal property that is exempt
from or deductible from privilege or use tax under:

(A)  Section 58-465, subsections (g) and (p)
(B)  Section 58-660, subsections (g) and (p)

shall be exempt or deductible, respectively, from the tax imposed by this
Section.

The gross proceeds of sales or gross income that is derived from a contract
entered into for the installation, assembly, repair or maintenance of income-
producing capital equipment, as defined in Section 58-110, that is deducted
from the retail classification pursuant to Section 58-465(g), that does not
become a permanent attachment to a building, highway, road, railroad,
excavation or manufactured building or other structure, project,
development or improvement shall be exempt from the tax imposed by this
Section. If the ownership of the realty is separate from the ownership of the
income-producing capital equipment, the determination as to permanent
attachment shall be made as if the ownership was the same. The deduction
provided in this paragraph does not include gross proceeds of sales or gross
income from that portion of any contracting activity which consists of the
development of, or modification to, real property in order to facilitate the
installation, assembly, repair, maintenance or removal of the income-
producing capital equipment. For purposes of this paragraph, "permanent
attachment" means at least one of the following:

(A)  to be incorporated into real property.

(B)  to become so affixed to real property that it becomes part of the real
property.

(C) to be so attached to real property that removal would cause
substantial damage to the real property from which it is removed.

The gross proceeds of sales or gross income received from a contract for the
construction of an environmentally controlled facility for the raising of



(6)

™)

(8)

)

(10)

poultry for the production of eggs and the sorting, or cooling and packaging
of eggs shall be exempt from the tax imposed under this Section.

The gross proceeds of sales or gross income that is derived from the
installation, assembly, repair or maintenance of cleanrooms that are
deducted from the tax base of the retail classification pursuant to Section
58-465, subsection (g) shall be exempt from the tax imposed under this
Section.

The gross proceeds of sales or gross income that is derived from a contract
entered into with a person who is engaged in the commercial production of
livestock, livestock products or agricultural, horticultural, viticultural or
floricultural crops or products in this State for the construction, alteration,
repair, improvement, movement, wrecking or demolition or addition to or
subtraction from any building, highway, road, excavation, manufactured
building or other structure, project, development or improvement used
directly and primarily to prevent, monitor, control or reduce air, water or
land pollution shall be exempt from the tax imposed under this Section.

The gross proceeds of sales or gross income received from a post
construction contract to perform post-construction treatment of real
property for termite and general pest control, including wood destroying
organisms, shall be exempt from tax imposed under this Section.

Through December 31, 2009, the gross proceeds of sales or gross income
received from a contract for constructing any lake facility development in a
commercial enhancement reuse district that is designated pursuant to A.R.S.
Section 9-499.08 if the contractor maintains the following records in a form
satisfactory to the Arizona Department of Revenue and to the City:

(A)  The certificate of qualification of the lake facility development
issued by the City pursuant to A.R.S. Section 9-499.08, subsection
D.

(B)  All state and local transaction privilege tax returns for the period of
time during which the contractor received gross proceeds of sales or
gross income from a contract to construct a lake facility
development in a designated commercial enhancement reuse
district, showing the amount exempted from state and local taxation.

(C)  Any other information considered to be necessary.

Any amount attributable to development fees that are incurred in relation to
the construction, development or improvement of real property and paid by



(©)

the taxpayer as defined in the model city tax code or by a contractor
providing services to the taxpayer. For the purposes of this paragraph:

(A) the attributable amount shall not exceed the value of the
development fees actually imposed.

(B) the attributable amount is equal to the total amount of development
fees paid by the taxpayer or by a contractor providing services to the
taxpayer and the total development fees credited in exchange for the
construction of, contribution to or dedication of real property for
providing public infrastructure, public safety or other public
services necessary to the development. The real property must be
the subject of the development fees.

(C)  "development fees" means fees imposed to offset capital costs of
providing public infrastructure, public safety or other public
services to a development and authorized pursuant to A.R.S. Section

9-463.05, A.R.S. Section 11-1102 or A.R.S. Title 48
regardless of the jurisdiction to which the fees are paid.

(11)  Fortaxable periods beginning from and after July 1, 2008 and ending before
January 1, 2017, the gross proceeds of sales or gross income derived from
a contract to provide and install a solar energy device. The contractor shall
register with the department of revenue as a solar energy contractor. By
registering, the contractor acknowledges that it will make its books and
records relating to sales of solar energy devices available to the department
of revenue and the city, as applicable, for examination.

"Subcontractor" means a construction contractor performing work for either:

(1) a construction contractor who has provided the subcontractor with a written
declaration that he is liable for the tax for the project and has provided the
subcontractor his City Privilege License number.

(2)  an owner-builder who has provided the subcontractor with a written
declaration that:

(A)  the owner-builder is improving the property for sale; and

(B)  the owner-builder is liable for the tax for such construction
contracting activity; and

(C)  the owner-builder has provided the contractor his Town Privilege
License number.

(3)  a person selling new manufactured buildings who has provided the
subcontractor with a written declaration that he is liable for the tax for the



site preparation and set-up; and provided the subcontractor his Town
Privilege License number.

Subcontractor also includes a construction contractor performing work for another
subcontractor as defined above.

Section IV. Town Tax Code Section 58-416 is amended as follows, with an effective

date of January 1, 2025.

Sec. 58-416. - Construction contracting: speculative builders.

(a) The tax shall be equal to two percent (2%) of the gross income from the business
activity upon every person engaging or continuing in business as a speculative
builder within the Town.

(1)

2

©)

4

The gross income of a speculative builder considered taxable shall include
the total selling price from the sale of improved real property at the time of
closing of escrow or transfer of title.

"Improved Real Property" means any real property:

(A)  upon which a structure has been constructed; or

(B)  where improvements have been made to land containing no
structure (such as paving or landscaping); or

(C)  which has been reconstructed as provided by Regulation; or

(D)  where water, power, and streets have been constructed to the
property line.

"Sale of Improved Real Property" includes any form of transaction, whether
characterized as a lease or otherwise, which in substance is a transfer of title
of, or equitable ownership in, improved real property and includes any lease
of the property for a term of thirty (30) years or more (with all options for
renewal being included as a part of the term). In the case of multiple unit
projects, "sale" refers to the sale of the entire project or to the sale of any
individual parcel or unit.

"Partially Improved Real Property", as used in this Section, means any
improved real property, as defined in Subsection (a)(2) above, being
developed for sale, where the improvement to such property is not
substantially complete at the time of the sale.

(b) Exclusions.



(©)

)

@

€))
(4)

&)

In cases involving reconstruction contracting, the speculative builder may
exclude from gross income the prior value allowed for reconstruction
contracting in determining his taxable gross income, as provided by
Regulation.

Neither the cost nor the fair market value of the land which constitutes part
of the improved real property sold may be excluded or deducted from gross
income subject to the tax imposed by this Section.

Reserved.

A speculative builder may exclude gross income from the sale of partially
improved real property as defined in (a)(4) above to another speculative
builder only if all of the following conditions are satisfied:

(A)  The speculative builder purchasing the partially improved real
property has a valid municipal privilege tax license for construction
contracting as a speculative builder; and

(B) At the time of the transaction, the purchaser provides the seller with
a properly completed written declaration that the purchaser assumes
liability for and will pay all privilege taxes which would otherwise
be due the City at the time of sale of the partially improved real
property; and

(C)  The seller also:

(1) maintains proper records of such transactions in a manner
similar to the requirements provided in this chapter relating
to sales for resale; and

(ii)  retains a copy of the written declaration provided by the
buyer for the transaction; and

(iii)  is properly licensed with the City as a speculative builder

For taxable periods beginning from and after July 1, 2008, the portion of
gross proceeds of sales or gross income attributable to the actual direct costs
of providing architectural or engineering services that are incorporated in a
contract is not subject to tax under this section. For the purposes of this
subsection, "direct costs" means the portion of the actual costs that are
directly expended in providing architectural or engineering services.

Tax liability for speculative builders occurs at close of escrow or transfer of title,
whichever occurs earlier, and is subject to the following provisions, relating to
exemptions, deductions and tax credits:

(D

Exemptions.



(A)

(B)

©

(D)

(E)

The gross proceeds of sales or gross income attributable to the
purchase of machinery, equipment or other tangible personal
property that is exempt from or deductible from privilege or use tax
under:

(1) Section 58-465, subsections (g) and (p)
(ii)  Section 58-660, subsections (g) and (p)

shall be exempt or deductible, respectively, from the tax imposed by
this Section.

The gross proceeds of sales or gross income received from a contract
for the construction of an environmentally controlled facility for the
raising of poultry for the production of eggs and the sorting, or
cooling and packaging of eggs shall be exempt from the tax imposed
under this Section.

The gross proceeds of sales or gross income that is derived from the
installation, assembly, repair or maintenance of cleanrooms that are
deducted from the tax base of the retail classification pursuant to
Section 58-465, Subsection (g) shall be exempt from the tax
imposed under this section.

The gross proceeds of sales or gross income that is derived from a
contract entered into with a person who is engaged in the
commercial production of livestock, livestock products or
agricultural, horticultural, viticultural or floricultural crops or
products in this state for the construction, alteration, repair,
improvement, movement, wrecking or demolition or addition to or
subtraction from any building, highway, road, excavation,
manufactured building or other structure, project, development or
improvement used directly and primarily to prevent, monitor,
control or reduce air, water or land pollution shall be exempt from
the tax imposed under this Section.

Any amount attributable to development fees that are incurred in
relation to the construction, development or improvement of real
property and paid by the taxpayer as defined in the model city tax
code or by a contractor providing services to the taxpayer. For the
purposes of this paragraph:

1) the attributable amount shall not exceed the value of the
development fees actually imposed.



@)

(ii)  the attributable amount is equal to the total amount of
development fees paid by the taxpayer or by a contractor
providing services to the taxpayer and the total development
fees credited in exchange for the construction of,
contribution to or dedication of real property for providing
public infrastructure, public safety or other public services
necessary to the development. The real property must be the
subject of the development fees.

(iii) "development fees" means fees imposed to offset capital
costs of providing public infrastructure, public safety or
other public services to a development and authorized
pursuant to A.R.S. Section 9-463.05, A.R.S. Section 11-
1102 or A.R.S. Title 48 regardless of the jurisdiction to
which the fees are paid.

Deductions.

(A)

(B)

All amounts subject to the tax shall be allowed a deduction in the
amount of thirty-five percent (35%).

The gross proceeds of sales or gross income that is derived from a
contract entered into for the installation, assembly, repair or
maintenance of income-producing capital equipment, as defined in
Section 58-110, that is deducted from the retail classification
pursuant to Section 58-465(g), that does not become a permanent
attachment to a building, highway, road, railroad, excavation or
manufactured building or other structure, project, development or
improvement shall be exempt from the tax imposed by this Section.
If the ownership of the realty is separate from the ownership of the
income-producing capital equipment, the determination as to
permanent attachment shall be made as if the ownership was the
same. The deduction provided in this paragraph does not include
gross proceeds of sales or gross income from that portion of any
contracting activity which consists of the development of, or
modification to, real property in order to facilitate the installation,
assembly, repair, maintenance or removal of the income-producing
capital equipment. For purposes of this paragraph, "permanent
attachment" means at least one of the following:

1) to be incorporated into real property.

(ii))  to become so affixed to real property that it becomes part of
the real property.



€)

(iii)  to be so attached to real property that removal would cause
substantial damage to the real property from which it is
removed.

Tax credits. The following tax credits are available to owner-builders or
speculative builders, not to exceed the tax liability against which such
credits apply, provided such credits are documented to the satisfaction of
the tax collector:

(A)

B)

©

A tax credit equal to the amount of city privilege or use tax, or the
equivalent excise tax, paid directly to a taxing jurisdiction or as a
separately itemized charge paid directly to the vendor with respect
to the tangible personal property incorporated into the said structure
or improvement to real property undertaken by the owner-builder or
speculative builder.

A tax credit equal to the amount of privilege taxes paid to this City,
or charged separately to the speculative builder, by a construction
contractor, on the gross income derived by said person from the
construction of any improvement to the real property.

No credits provided herein may be claimed until such time that the
gross income against which said credits apply is reported.

Section V. Town Tax Code Section 58-417 is amended as follows, with an effective

date of January 1, 2025.

Sec. 58-417. - Construction contracting: owner-builders who are not speculative builders.

(a)

(b)

At the expiration of twenty-four (24) months after improvement to the property is
substantially complete, the tax liability for an owner-builder who is not a
speculative builder shall be at an amount equal to two percent (2%) of:

)

)

the gross income from the activity of construction contracting upon the real
property in question which was realized by those construction contractors
to whom the owner-builder provided written declaration that they were not
responsible for the taxes as prescribed in Subsection 58-415(c)(2); and

the purchase of tangible personal property for incorporation into any
improvement to real property, computed on the sales price.

For taxable periods beginning from and after July 1, 2008, the portion of gross
proceeds of sales or gross income attributable to the actual direct costs of providing
architectural or engineering services that are incorporated in a contract is not



(©)

subject to tax under this section. For the purposes of this subsection, "direct costs"
means the portion of the actual costs that are directly expended in providing
architectural or engineering services.

The tax liability of this Section is subject to the following provisions, relating to
exemptions, deductions and tax credits:

(1) Exemptions.

(A)

(B)

©

(D)

(E)

The gross proceeds of sales or gross income attributable to the
purchase of machinery, equipment or other tangible personal
property that is exempt from or deductible from privilege or use tax
under:

@) Section 58-465, subsections (g) and (p)
(ii)  Section 58-660, subsections (g) and (p)

shall be exempt or deductible, respectively, from the tax imposed by
this Section.

The gross proceeds of sales or gross income received from a contract
for the construction of an environmentally controlled facility for the
raising of poultry for the production of eggs and the sorting, or
cooling and packaging of eggs shall be exempt from the tax imposed
under this Section.

The gross proceeds of sales or gross income that is derived from the
installation, assembly, repair or maintenance of cleanrooms that are
deducted from the tax base of the retail classification pursuant to
Section 58-4635, subsection (g) shall be exempt from the tax imposed
under this Section.

The gross proceeds of sales or gross income that is derived from a
contract entered into with a person who is engaged in the
commercial production of livestock, livestock products or
agricultural, horticultural, viticultural or floricultural crops or
products in this state for the construction, alteration, repair,
improvement, movement, wrecking or demolition or addition to or
subtraction from any building, highway, road, excavation,
manufactured building or other structure, project, development or
improvement used directly and primarily to prevent, monitor,
control or reduce air, water or land pollution shall be exempt from
the tax imposed under this Section.

Any amount attributable to development fees that are incurred in
relation to the construction, development or improvement of real



2
(A)

(B)

property and paid by the taxpayer as defined in the model city tax
code or by a contractor providing services to the taxpayer shall be
exempt from the tax imposed under this section. For the purposes of
this paragraph:

(1) the attributable amount shall not exceed the value of the
development fees actually imposed.

(i)  the attributable amount is equal to the total amount of development
fees paid by the taxpayer or by a contractor providing services to the
taxpayer and the total development fees credited in exchange for the
construction of, contribution to or dedication of real property for
providing public infrastructure, public safety or other public
services necessary to the development. The real property must be
the subject of the development fees.

(ili)  "development fees" means fees imposed to offset capital costs of
providing public infrastructure, public safety or other public
services to a development and authorized pursuant to A.R.S. Section
9-463.05, A.R.S. Section 11-1102 or A.R.S. Title 48 regardless of
the jurisdiction to which the fees are paid.

Deductions.

All amounts subject to the tax shall be allowed a deduction in the amount
of thirty-five percent (35%).

The gross proceeds of sales or gross income that is derived from a contract
entered into for the installation, assembly, repair or maintenance of income-
producing capital equipment, as defined in Section 58-110, that is deducted
from the retail classification pursuant to Section 58-465(g), that does not
become a permanent attachment to a building, highway, road, railroad,
excavation or manufactured building or other structure, project,
development or improvement shall be exempt from the tax imposed by this
Section. If the ownership of the realty is separate from the ownership of the
income-producing capital equipment, the determination as to permanent
attachment shall be made as if the ownership was the same. The deduction
provided in this paragraph does not include gross proceeds of sales or gross
income from that portion of any contracting activity which consists of the
development of, or modification to, real property in order to facilitate the
installation, assembly, repair, maintenance or removal of the income-
producing capital equipment. For purposes of this paragraph, "permanent
attachment" means at least one of the following:

6)) to be incorporated into real property.



(d)

(©)

©)

€)

(i)  to become so affixed to real property that it becomes part of the real
property.

(iii) to be so attached to real property that removal would cause
substantial damage to the real property from which it is removed.

For taxable periods beginning from and after July 1, 2008 and ending before
January 1, 2017, the gross proceeds of sales or gross income derived from
a contract to provide and install a solar energy device. The contractor shall
register with the department of revenue as a solar energy contractor. By
registering, the contractor acknowledges that it will make its books and
records relating to sales of solar energy devices available to the department
of revenue and the city, as applicable, for examination.

Tax credits. The following tax credits are available to owner-builders and
speculative builders, not to exceed the tax liability against which such
credits apply, provided such credits are documented to the satisfaction of
the tax collector:

(A) A tax credit equal to the amount of town privilege or use tax, or the
equivalent excise tax, paid directly to a taxing jurisdiction or as a
separately itemized charge paid directly to the vendor with respect
to the tangible personal property incorporated into the said structure
or improvement to real property undertaken by the owner-builder or
speculative builder.

(B) A tax credit equal to the amount of privilege taxes paid to this Town,
or charged separately to the speculative builder, by a construction
contractor, on the gross income derived by said person from the
construction of any improvement to the real property.

(C)  No credits provided herein may be claimed until such time that the
gross income against which said credits apply is reported.

The limitation period for the assessment of taxes imposed by this Section is
measured based upon when such liability is reportable, that is, in the reporting
period that encompasses the twenty-fifth (25th) month after said unit or project was
substantially complete. Interest and penalties, as provided in Section 58-540, will
be based on reportable date.

Reserved.

Section VI. Model City Tax Code, Article VI: Use Tax, is added to the Town Tax Code

in its entirety as follows, with an effective date of January 1, 2025.




ARTICLE VI. - USE TAX

Sec. 58-600. Use tax: definitions.

For the purposes of this Article only, the following definitions shall apply, in addition to the
definitions provided in Article 1:

"Acquire (for Storage or Use)" means purchase, rent, lease, or license for storage or use.

"Retailer" also means any person selling, renting, licensing for use, or leasing tangible personal
property under circumstances which would render such transactions subject to the taxes imposed
in Article IV, if such transactions had occurred within this Town .

"Storage (within the Town )" means the keeping or retaining of tangible personal property at a
place within the Town for any purpose, except for those items acquired specifically and solely for
the purpose of sale, rental, lease, or license for use in the regular course of business or for the
purpose of subsequent use solely outside the Town .

"Use (of Tangible Personal Property)" means consumption or exercise of any other right or power
over tangible personal property incident to the ownership thereof except the holding for the sale,
rental, lease, or license for use of such property in the regular course of business.

Sec. 58-601. (Reserved)

Sec. 58-602. (Reserved)

Sec. 58-610. Use tax: imposition of tax; presumption.

(@ There is hereby levied and imposed, subject to all other provisions of this Chapter,
an excise tax on the storage or use in the Town of tangible personal property, for
the purpose of raising revenue to be used in defraying the necessary expenses of
the Town, such taxes to be collected by the Tax Collector.

(b) The tax rate shall be at an amount equal to two percent (2%) of the:

(1) cost of tangible personal property acquired from a retailer, upon every
person storing or using such property in this Town.

2) gross income from the business activity upon every person meeting the
requirements of subsection 58-620(b) or (¢) who is engaged or continuing
in the business activity of sales, rentals, leases, or licenses of tangible



personal property to persons within the Town for storage or use within the
Town , to the extent that tax has been collected upon such transaction.

(3)  cost of the tangible personal property provided under the conditions of a
warranty, maintenance, or service contract.

4) cost of complimentary items provided to patrons without itemized charge
by a restaurant, hotel, or other business.

(5) cost of food consumed by the owner or by employees or agents of the owner
of a restaurant or bar subject to the provisions of Section 58-455 of this
Chapter.

() It shall be presumed that all tangible personal property acquired by any person who
at the time of such acquisition resides in the Town is acquired for storage or use in
this Town , until the contrary is established by the taxpayer.

(d)  Exclusions. For the purposes of this Article, the acquisition of the following shall
not be deemed to be the purchase, rental, lease, or license of tangible personal
property for storage or use within the Town :

(1) stocks, bonds, options, or other similar materials.

(2)  lottery tickets or shares sold pursuant to Article I. Chapter 5, Title 3,
Arizona Revised Statutes.

3) Platinum, bullion, or monetized bullion, except minted or manufactured
coins transferred or acquired primarily for their numismatic value as
prescribed by Regulation.

(e) (Reserved)
® (Reserved)

Sec. 58-620. Use tax: liability for tax.

The following persons shall be deemed liable for the tax imposed by this Article; and such liability
shall not be extinguished until the tax has been paid to this Town, except that a receipt from a
retailer separately charging the tax imposed by this Chapter is sufficient to relieve the person
acquiring such property from further liability for the tax to which the receipt refers:

(@ Any person who acquires tangible personal property from a retailer, whether or not
such retailer is located in this Town, when such person stores or uses said property
within the Town.

(b) Any retailer not located within the Town, selling, renting, leasing, or licensing
tangible personal property for storage or use of such property within the Town, may
obtain a License from the Tax Collector and collect the Use Tax on such



transactions. Such retailer shall be liable for the Use Tax to the extent such Use Tax
is collected from his customers.

(c) Every agent within the Town of any retailer not maintaining an office or place of
business in this Town, when such person sells, rents, leases, or licenses tangible
personal property for storage or use in this Town shall, at the time of such
transaction, collect and be liable for the tax imposed by this Article upon the storage
or use of the property so transferred, unless such retailer or agent is liable for an
equivalent excise tax upon the transaction.

(d  Any person who acquires tangible personal property from a retailer located in the
Town and such person claims to be exempt from the Town Privilege or Use tax at
the time of the transaction, and upon which no Town Privilege Tax was charged or
paid, when such claim is not sustainable.

(e) Every person storing or using tangible personal property under the conditions of a
warranty, maintenance, or service contract.

Sec. 58-630. Use tax: recordkeeping requirements.

All deductions, exclusions, exemptions, and credits provided in this Article are conditional upon
adequate proof of documentation as required by Article III or elsewhere in this Chapter.

Sec. 58-640. Use tax: credit for equivalent excise taxes paid another jurisdiction.

In the event that an equivalent excise tax has been levied and paid upon tangible personal property
which is acquired to be stored or used within this Town, full credit for any and all such taxes so
paid shall be allowed by the Tax Collector but only to the extent Use Tax is imposed upon that
transaction by this Article.

Sec. 58-650. Use tax: exclusion when acquisition subject to Use Tax is taxed or taxable
elsewhere in this Chapter; limitation.

The tax levied by this Article does not apply to the storage or use in this Town of tangible personal
property acquired in this Town, the gross income from the sale, rental, lease, or license of which
were included in the measure of the tax imposed by Article IV of this Chapter; provided, however,
that any person who has acquired tangible personal property from a vendor in this Town without
paying the Town Privilege Tax because of a representation to the vendor that the property was not
subject to such tax, when such claim is not sustainable, may not claim the exclusion from such
Use Tax provided by this Section.



Sec. 58-660. Use tax: exemptions.

The storage or use in this Town of the following tangible personal property is exempt from the
Use Tax imposed by this Article:

(a)

(b)

(d)
(e)
®
(8
(h)

Q)

tangible personal property brought into the Town by an individual who was not a
resident of the Town at the time the property was acquired for his own use, if the
first actual use of such property was outside the Town, unless such property is used
in conducting a business in this Town.

tangible personal property not exceeding two hundred dollars in any one month
purchased by an individual at retail outside the continental limits of the United
States for the individual's own personal use and enjoyment.

charges for delivery, installation, or other customer services, as prescribed by in
Section 58-100.2.

charges for repair services, as prescribed by Regulation.

separately itemized charges for warranty, maintenance, and service contracts.
prosthetics.

income-producing capital equipment.

tangible personal property acquired by a person engaged in the business of renting,
leasing or licensing for use such property under the rental, leasing, and licensing
for use of tangible personal property classification if such property is to be rented,
leased or licensed for use by such person.

mining and metallurgical supplies.
purchases of:

q)) motor vehicle fuel and use fuel which are used upon the highways of this
State and upon which a tax has been imposed under the provisions of Article
I or II, Chapter 16, Title 28, Arizona Revised Statutes;

(2) use fuel to a holder of a valid single trip use fuel tax permit issued under
A.R.S. Section 28-5739;

3) natural gas or liquefied petroleum gas used to propel a motor vehicle;

4) motor vehicle fuel and use fuel to a qualified business under A.R.S. Section
41-1516 for off-road use in harvesting, processing or transporting
qualifying forest products removed from qualifying projects as defined in
A.R.S. Section 41-1516;

(5)  repair parts installed in equipment used directly by a qualified business
under A.R.S. Section 41-1516 in harvesting, processing or transporting



qualifying forest products removed from qualifying projects as defined in
A.R.S. Section 41-1516.

(k) tangible personal property purchased by:

M

(m)

(n)

(0)

()

(D a construction contractor, but not an owner-builder, when such person holds
a valid Privilege License for engaging or continuing in the business of
construction contracting, and where the property acquired is incorporated
into any structure or improvement to real property in fulfillment of a
construction contract.

2) a person that is not subject to tax under Section 415(b)(12) and that has been
provided a copy of a certificate under A.R.S. Section 42-5009, Subsection
L, if the property so sold is incorporated or fabricated by the person into the
real property, structure, project, development or improvement described in
the certificate.

sales of motor vehicles to nonresidents of this State for use outside this State if the
vendor ships or delivers the motor vehicle to a destination outside this State.

tangible personal property which directly enters into and becomes an ingredient or
component part of a product sold in the regular course of the business of job
printing, manufacturing, or publication of newspapers, magazines or other
periodicals. Tangible personal property which is consumed or used up in a
manufacturing, job printing, publishing, or production process is not an ingredient
nor component part of a product.

rental, leasing, or licensing for use of film, tape, or slides by a theater or other
person taxed under Section 58-410, or by a radio station, television station, or
subscription television system.

food served to patrons for a consideration by any person engaged in a business
properly licensed and taxed under Section 58-455, but not food consumed by
owners, agents, or employees of such business.

tangible personal property purchased by:
(1 a qualifying hospital;

(2)  a qualifying health care organization if the tangible personal property is
used by the organization solely to provide health and medical related
educational and charitable services;

3) a qualifying health care organization if the organization is dedicated to
providing educational, therapeutic, rehabilitative and family medical
education training for blind and visually impaired children and children
with multiple disabilities from the time of birth to age twenty-one;
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(¥)

(s)

(4)
©)

(6)

(M
®)

a qualifying community health center;

a nonprofit charitable organization that has qualified under Section
501(c)(3) of the internal revenue code and that regularly serves meals to the
needy and indigent on a continuing basis at no cost;

for taxable periods beginning from and after June 30, 2001, a nonprofit
charitable organization that has qualified under Section 501(c)(3) of the
internal revenue code and that provides residential apartment housing for
low income persons over sixty-two years of age in a facility that qualifies
for a federal housing subsidy, if the tangible personal property is used by
the organization solely to provide residential apartment housing for low
income persons over sixty-two years of age in a facility that qualifies for a
federal housing subsidy;

a qualifying health sciences educational institution;

any person representing or working on behalf of another person described
in subdivisions (1) through (7) of this paragraph if the tangible personal
property is incorporated or fabricated into a project described in A.R.S.
Section 42-5075, Subsection O.

(Reserved)

purchases of:

(a)

(b)

(©)

(d)

livestock and poultry to persons engaging in the businesses of farming,
ranching or producing livestock or poultry.

livestock and poultry feed, salts, vitamins and other additives sold to
persons for use or consumption in the businesses of farming, ranching and
producing or feeding livestock or poultry or for use or consumption in
noncommercial boarding of livestock. For the purposes of this paragraph,
"poultry" includes ratites.

implants used as growth promotants and injectable medicines, not already
exempt under the definition of “prosthetic”, for livestock and poultry owned
by, or in possession of, persons who are engaged in producing livestock,
poultry, or livestock or poultry products, or who are engaged in feeding
livestock or poultry commercially. For the purposes of this paragraph,
"poultry" includes ratites.

neat animals, horses, asses, sheep, ratites, swine or goats used or to be used
as breeding or production stock, including sales of breedings or ownership
shares in such animals used for breeding or production.

groundwater measuring devices required by A.R.S. Section 45-604.



®
(u)
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(W)
(x)
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(2)
(aa)

(bb)

(co)

(dd)

(ee)

(Reserved)

seeds, seedlings, roots, bulbs, cuttings and other propagative material for use in
commercially producing agricultural, horticultural, viticultural or floricultural
crops in this state.

food products sold by food producers as provided for by A.R.S. Section 3-561, 3-
562 and 3-563.

(Reserved)

food and drink provided by a person who is engaged in business that is classified
under the restaurant classification without monetary charge to its employees for
their own consumption on the premises during such employees' hours of
employment.

(Reserved)
tangible personal property used or stored by this Town.

tangible personal property used in remediation contracting as defined in Section
58-100 and Section 58-100.5.

materials that are purchased by or for publicly funded libraries including school
district libraries, charter school libraries, community college libraries, state
university libraries or federal, state, county or municipal libraries for use by the
public as follows:

(1)  printed or photographic materials.
(2) electronic or digital media materials.

food, beverages, condiments and accessories used for serving food and beverages
by a commercial airline, as defined in A.R.S. Section 42-5061, that serves the food
and beverages to its passengers, without additional charge, for consumption in
flight. For the purposes of this subsection, "accessories" means paper plates, plastic
eating utensils, napkins, paper cups, drinking straws, paper sacks or other
disposable containers, or other items which facilitate the consumption of the food.

wireless telecommunication equipment that is held for sale or transfer to a customer
as an inducement to enter into or continue a contract for telecommunication
services that are taxable under Section 58-470.

tangible personal property sold by a nonprofit organization that is exempt from
taxation under Section 501(c)(3), 501(c)(4) or 501(c)(6) of the Internal Revenue
Code if the organization is associated with a major league baseball team or a
national touring professional golfing association and no part of the organization's
net earnings inures to the benefit of any private shareholder or individual. This
paragraph does not apply to an organization that is owned, managed or controlled,
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(ii)
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in whole or in part, by a major league baseball team, or its owners, officers,
employees or agents, or by a major league baseball association or professional
golfing association, or its owners, officers, employees or agents, unless the
organization conducted or operated exhibition events in this state before January 1,
2018 that were exempt from transaction privilege tax under A.R.S. Section 42-
5073.

alternative fuel as defined in A.R.S. Section 1-215, by a used oil fuel burner who
has received a Department of Environmental Quality permit to burn used oil or used
oil fuel under A.R.S. Section 49-426 or A.R.S. Section 49-480.

food, beverages, condiments and accessories purchased by or for a public
educational entity, pursuant to any of the provisions of Title 15, Arizona Revised
Statutes, including a regularly organized private or parochial school that offers an
educational program for grade twelve (12) or under which may be attended in
substitution for a public school pursuant to A.R.S. Section 15-802; to the extent
such items are to be prepared or served to individuals for consumption on the
premises of a public educational entity during school hours. For the purposes of
this subsection, "accessories" means paper plates, plastic eating utensils, napkins,
paper cups, drinking straws, paper sacks or other disposable containers, or other
items which facilitate the consumption of the food.

personal hygiene items purchased by a person engaged in the business of and
subject to tax under Section 58-444 of this code if the tangible personal property is
furnished without additional charge to and intended to be consumed by the person
during his occupancy.

the diversion of gas from a pipeline by a person engaged in the business of operating
a natural or artificial gas pipeline, for the sole purpose of fueling compressor
equipment to pressurize the pipeline, is not a sale of the gas to the operator of the
pipeline.

food, beverages, condiments and accessories purchased by or for a nonprofit
charitable organization that has qualified as an exempt organization under 26
U.S.C. Section 501(c)(3) and regularly serves meals to the needy and indigent on a
continuing basis at no cost. For the purposes of this subsection, "accessories" means
paper plates, plastic eating utensils, napkins, paper cups, drinking straws, paper
sacks or other disposable containers, or other items which facilitate the
consumption of the food.

sales of motor vehicles that use alternative fuel if such vehicle was manufactured
as a diesel fuel vehicle and converted to operate on alternative fuel and sales of
equipment that is installed in a conventional diesel fuel motor vehicle to convert
the vehicle to operate on an alternative fuel, as defined in A.R.S. Section 1-215.
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the storage, use or consumption of tangible personal property in the city or town by
a school district or charter school.

renewable energy credits or any other unit created to track energy derived from
renewable energy resources. For the purposes of this paragraph, "renewable energy
credit" means a unit created administratively by the corporation commission or
governing body of a public power utility to track kilowatt hours of electricity
derived from a renewable energy resource or the kilowatt hour equivalent of
conventional energy resources displaced by distributed renewable energy
resources.

magazines or other periodicals or other publications by this state to encourage
tourist travel.

paper machine clothing, such as forming fabrics and dryer felts, sold to a paper
manufacturer and directly used or consumed in paper manufacturing.

overhead materials or other tangible personal property that is used in performing a
contract between the United States government and a manufacturer, modifier,
assembler or repairer, including property used in performing a subcontract with a
government contractor who is a manufacturer, modifier, assembler or repairer, to
which title passes to the government under the terms of the contract or subcontract.

coal, petroleum, coke, natural gas, virgin fuel oil and electricity sold to a qualified
environmental technology manufacturer, producer or processor as defined in
A.R.S. Section 41-1514.02 and directly used or consumed in the generation or
provision of on-site power or energy solely for environmental technology
manufacturing, producing or processing or environmental protection. This
paragraph shall apply for twenty full consecutive calendar or fiscal years from the
date the first paper manufacturing machine is placed in service. In the case of an
environmental technology manufacturer, producer or processor who does not
manufacture paper, the time period shall begin with the date the first manufacturing,
processing or production equipment is placed in service.

machinery, equipment, materials and other tangible personal property used directly
and predominantly to construct a qualified environmental technology
manufacturing, producing or processing facility as described in A.R.S. Section 41-
1514.02. This subsection applies for ten full consecutive calendar or fiscal years
after the start of initial construction.

(Reserved)

the transfer of title or possession of coal back and forth between an owner or
operator of a power plant and a person who is responsible for refining coal if both
of the following apply:



(uu)

(V)
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vy)

(z2)

(1)  the transfer of title or possession of the coal is for the purpose of refining
the coal; and

2) (2) the title or possession of the coal is transferred back to the owner or
operator of the power plant after completion of the coal refining process.
For the purposes of this subdivision, "coal refining process" means the
application of a coal additive system that aids the reduction of power plant
emissions during the combustion of coal and the treatment of flue gas.

computer data center equipment purchased by the owner, operator or qualified
colocation tenant of a computer data center that is certified by the Arizona
Commerce Authority under A.R.S. Section 41-1519 or an authorized agent of the
owner, operator or qualified colocation tenant during the qualification period for
use in the qualified computer data center. For the purposes of this paragraph,
"computer data center”, "computer data center equipment", "qualification period"
and "qualified colocation tenant" have the same meanings prescribed in A.R.S.

Section 41-1519.
(Reserved)

the purchase manufacture, wholesale or distribution to or among any wholesalers,
distributors or retailers, of food items intended for human consumption as defined
by rule adopted pursuant to A.R.S. Section 42-5106 or items prescribed by A.R.S.
Section 42-5106, subsection D for home consumption or for consumption on the
premises.

any container or packaging used exclusively for transporting, protecting or
consuming food items intended for human consumption as defined by rule adopted
pursuant to A.R.S. Section 42-5106 or items prescribed by A.R.S. Section 42-5106,
subsection D for home consumption or for consumption on the premises.

machinery, equipment, technology or related supplies that are only useful to assist
a person with a physical disability as defined in A.R.S. Section 46-191 or a person
who has a developmental disability as defined in A.R.S. Section 36-551 or has a
head injury as defined in A.R.S. Section 41-3201 to be more independent and
functional.

application services that are designed to assess or test student learning or to promote
curriculum design or enhancement purchased by or for any school district, charter
school, community college or state university. For the purposes of this paragraph:

(1) "application services" means software applications provided remotely using
hypertext transfer protocol or another network protocol.



2) "curriculum design or enhancement" means planning, implementing or
reporting on courses of study, lessons, assignments or other learning
activities.

Section IV. Town Tax Code Regulation 58-115.1 is amended as follows, with an effective date

of January 1, 2025.

Reg. 58-115.1. Computer hardware, software, and data services.

(a) Definitions.

(1)

@

€))

4)

"Computer Hardware" (also called "computer equipment" or "peripherals") is the
components and accessories which constitute the physical computer assembly,
including but not limited to: central processing unit, keyboard, console, monitor,
memory unit, disk drive, tape drive or reader, terminal, printer, plotter, modem,
document sorter, optical reader and/or digitizer, network.

"Computer Software" (also called "computer program") is tangible personal
property, and includes:

(A)  "Operating Program (Software)" (also called "executive program
(software)"), which is the programming system or technical language upon
which or by means of which the basic operating procedures of the computer
are recorded. The operating program serves as an interface with user applied
programs and allows the user to access the computer's processing
capabilities.

(B)  "Applied Program (Software)", which is the programming system or
technical language (including the tape, disk, cards, or other medium upon
which such language or program is recorded) designed either for application
in a specialized use, or upon which or by means of which a plan for the
solution of a particular problem is based. Typically, applied programs can
be transferred from one computer to another via storage media. Examples
of applied programs include: payroll processing, general ledger, sales data,
spreadsheet, word processing, and data management programs.

"Storage Medium" is any hard disk, compact disk, floppy disk, diskette, diskpack,
magnetic tape, cards, or other medium used for storage of information in a form

readable by a computer, but not including the memory of the computer itself.

A "Terminal Arrangement" (also called "'on-line' arrangement") is any agreement
allowing access to a remote central processing unit through telecommunications via
hardware.




(b)

©)

A "Computer Services Agreement”" (also called "data services agreement") is an
agreement allowing access to a computer through a third-party operator.

For the purposes of this Chapter, transfer of title and possession of the following are
deemed sales of tangible personal property and any other transfer of title, possession, or
right to use for a consideration of the following is deemed rental, leasing, or licensing of
tangible personal property:

(1)

@)

Computer hardware or storage media. Rental, leasing, or licensing for use of
computer hardware or storage media includes the lessee's use of such hardware or
storage media on the lessor's premises.

Computer software which is not custom computer programming. Such prewritten
("canned") programs may be transferred to a customer in the form of punched cards,
magnetic tape, or other storage medium, or by listing the program instructions on
coding sheets. Transfer is deemed to have occurred whether title to the storage
medium upon which the program is recorded, coded, or punched passes to the
customer or the program is recorded, coded, or punched on storage medium
furnished by the customer. Gross income from the transfer of such prewritten
programs includes:

(A)  the entire amount charged to the customer for the sale, rental, lease, or
license for use of the storage medium or coding sheets on which or into
which the prewritten program has been recorded, coded, or punched.

(B)  the entire amount charged for the temporary transfer or possession of a
prewritten program to be directly used or to be recorded, coded, or punched
by the customer on the customer's premises.

(C)  license fees, royalty fees, or program design fees; any fee present or future,
whether for a period of minimum use or of use for extended periods, relating
to the use of a prewritten program.

(D)  the entire amount charged for transfer of a prewritten ("canned") program
by remote telecommunications from the transferor's place of business to or
through the customer's computer.

(E)  any charge for the purchase of a maintenance contract which entitles the
customer to receive storage media on which prewritten program
improvements or error corrections have been recorded or to receive
telephone or on-site consultation services, provided that:

(i) if such maintenance contract is not optional with the customer, then
the charges for the maintenance contract, including the consultation
services, are deemed gross income from the transfer of the
prewritten program.



(©)

(d)

(ii)

(iii)

if such maintenance contract is optional with the customer but the
customer does not have the option to purchase the consultation
services separately from the storage media containing the
improvements or error corrections, then the charges for the
maintenance contract, including the consultation services, are
deemed gross income from the transfer of the prewritten program.

if such maintenance contract is optional with the customer and the
customer may purchase the consultation services separately from the
storage media containing the improvements or error corrections,
then only the charges for such improvements or error corrections are
deemed gross income from the transfer of a prewritten program and
charges for consultation are deemed to be charges for professional
services.

Producing the following by means of computer hardware is deemed to be the activity of
job printing for the purposes of this Chapter:

()

@

statistical reports, graphs, diagrams, microfilm, microfiche, photorecordings, or any
other information produced or compiled by a computer; except as provided in
subsection (e) below.

additional copies of records, reports, manuals, tabulations, etc. "Additional Copies"
are any copies in excess to those produced simultaneously with the production of
the original and on the same printer, whether such copies are prepared by running
the same program, by using multiple printers, by looping the program, by using
different programs to produce the same output, or by other means.

Charges for the use of communications channel in conjunction with a terminal arrangement
or data services agreement are deemed gross income from the activity of providing
telecommunication services.

The following transactions are deemed direct customer services, provided that charges for
such services are separately stated and maintained as provided by Regulation 58-100.2(e):

¢

"Custom (Computer) Programming", which is any computer software which is

written or prepared for a single customer, including those services represented by
separately stated charges for the modification of existing prewritten programs.

(A)

(B)

Custom computer programming is deemed a professional service regardless
of the form in which the programming is transferred.

Custom programming includes such programming performed in connection
with the sale, rental, lease, or license for use of computer hardware,
provided that the charges for such are separately stated from the charges for
the hardware.



()

(C)  Custom computer programming includes a program prepared to the special
order of a customer who will use the program to produce copies of the
program for sale, rental, lease, or license. The subsequent sale, rental, lease,
or license of such a program is deemed the sale, rental, lease, or license of
a prewritten program.

(2) Training services related to computer hardware or software, provided further that:

(A)  the provider of such training services is deemed the ultimate consumer of
all tangible personal property used in training others or provided to such
trainees without separately itemized charge for the materials provided.

(B) training deemed a direct customer service does not include:

(1) training materials, books, manuals, etc. furnished to customers for a
charge separate from the charge for training services.

(ii)  training provided to customers without separate charge as part of the
sale, rental, lease, or license of computer hardware or software, or
as part of a terminal arrangement or data services agreement.

3) The use of computer time through the use of a terminal arrangement or a data
service agreement, but not charges for computer hardware located at the customer's
place of business (for example, the terminal, a printer attached to the terminal, a
modem used to communicate with the remote central processing unit over a
telephone line).

) Compiling and producing, as part of a terminal arrangement or computer services
agreement, original copies of statistical reports, graphs, diagrams, microfilm,
microfiche, photorecordings, or other information for the same person who
supplied the raw data used to create such reports.

The purchase, rental, lease, or license for use of computer hardware, storage media, or
computer software which is not deemed custom programming is deemed the use or storage
of tangible personal property for the purpose of this Chapter, and the amount which may
be subject to Use Tax shall be determined in the same manner as the determination of the
gross income from the sale, rental, lease, or license for use of such.



